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I. Introduction 

The genesis of this paper is a theoretical puzzle with three main pieces. First, the Founding generation 

granted states legislatures the power to directly elect U.S. Senators to lengthy six-year terms to insulate 

the General Government from public opinion. Second, the Founders also rejected calls to provide state 

legislatures with the constitutional authority to recall Senators for failing to abide by their states' wishes 

and in congressional debates over the Bill of Rights overwhelmingly defeated proposals to protect the 

right to "instruct" in the First Amendment. Riker (1955) persuasively argues that this decision made it 

difficult for state legislatures to preserve the master-servant relationship that they previously 

maintained with their representatives to the Confederation Congress through the legal right to recall 

uncooperative delegates. Third, resolutions of instruction and similar communications from state 

legislatures to U.S. Senators were incredibly common. Thus, the puzzle: Why did state lawmakers, for 

more than half a century, engage in countless hours of debate over resolutions that were largely 

unenforceable and, in many cases, treated with scorn? 

To answer this question, we define instructions and other state resolutions to be institutions that may 

have structured the interactions between 1) U.S. Senators and the state legislatures that elected them; 

2) actors receiving state resolutions (including House members) and other members of the General 

Government; and 3) state legislatures and the General Government. Viewed in this light, we found it 

helpful, up to a point, to follow Gamm and Shepsle's (1989) approach to the study of institutional choice 

and development that combines elements of the rational choice-new institutionalism with 

organizational theory, where the former emphasizes purposive action on the part of institution-builders 

and the latter longer-term macro-historical forces. As we will explain, we find their approach to be 

invaluable for explaining the evolving uses of state resolutions after the War of 1812, but do not find it 

to offer a compelling explanation for the perseverance of instructions (in particular) for more than 

twenty years after the First Congress treated the practice so derisively (cf. Riker 1955). State 

governments obviously had good reason to express their wishes to Senators and to Congress as a whole, 

but it is not at all clear why they would refer to these expressions as instructions given that most 

Senators did not see themselves as servants to their state masters. 

Our argument proceeds from the premise that petitions were and are an institutional bulwark of 

republicanism which, to the Founding generation, meant a shared commitment to individual liberty, just 

procedures, and broad-based political participation (Bailyn 1992; Wood 2011). To their way of thinking, 

a “good republican,” does not just have a right to petition the government, but a moral obligation to act, 

even if she expects to be ignored. Further, republicanism over the millennia has been associated with 

the idea that the people are the final arbiters of power, whereby the people in convention may instruct 

representatives to enforce specific actions or public policy in the General Government: in this case the 

state legislature is a convention of the people offering instructions to their representatives in the 

Senate. We argue that resolutions of instruction to Senators may have been the means by which state 

legislatures, hamstrung by challenges presented by timing and distance, ensured that their petitions 

were placed before Congress. We find a place for institutional choice and development because we 

cannot ignore the possibility that some institutions may be simple manifestations of the values of actors 

participating in the political process, because some institutions emerge because people see them as an 



end, rather than as a means. We think the perpetuation of instructions during the first decades of rule 

under the Constitution of 1787 was the result of an ideological commitment on the part of many 

Americans to "instructions." 

Over time, we think instructions came to perform ancillary functions. Perhaps most importantly, during 

the first decades of the new republic’s existence, the civil list at virtually all levels of government was 

vanishingly small and the opportunities for the kinds of communications between federal and state 

agencies that are common today to coordinate inter-governmental relationships was, for all practical 

purposes, non-existent. Furthermore, Congress was in session only infrequently, most state legislatures 

were in session even less often and not necessarily at the same time as Congress, and the actors in those 

legislative bodies were often the ones making the kinds of decisions made by government agencies 

today. That was problematic because there were both matters of particular local concern that required 

federal action (e.g., addressing an overseas tariff on an important state export) and of national concern 

that required local input (e.g., the location of a federal post road) that demanded inter-governmental 

coordination. Senators, potentially performed an important agency function for their states merely by 

presenting their legislatures’ wishes to the lawmakers in the Capitol who could use that information to 

coordinate intergovernmental activities. We contend that resolutions of instruction to U.S. Senators and 

similar petitions developed into an especially useful vehicle for these kinds of communication because 

they so clearly established the wishes of the state as opposed to the whims of the individual 

representatives in Congress. 

In developing the argument that resolutions of instruction to U.S. Senators and similar missives from 

state legislatures played important functions in antebellum America, we proceed as follows. Part II 

introduces our theory, drawing upon the use of resolutions of instruction from the period beginning 

with the Confederation Congress through the Virginia and Kentucky Resolutions, and develops our 

account (still conjectural) as to why they began to appear more frequently in the Senate Journal in the 

period after the War of 1812. In Part III, we introduce our hypotheses and the original data set we 

collected of instructions and other state resolutions presented to the Senate from 1789 through 1861. 

Part IV provides what we believe to be overwhelming evidence in support of the claim that resolutions 

from state legislatures were seen as essential institutions in the early republic. Part V offers our 

conclusions.  

Part II. Background and Theory 

In their account of how standing committees came to replace select committees in the House and 

Senate during the early-19th century, Gamm and Shepsle (1989) identify two theoretical approaches to 

the study of institutions' emergence and development (see also Aldrich 1995; Aldrich and Shepsle 2000; 

Jenkins 1998). The first of these, drawn from the rational choice study of institutions, emphasizes the 

role that human agency, especially thoughtful, purposeful action, plays in institutional development. 

This perspective views institutions through the prism of the goals that foresighted actors seek to realize 

and it argues that institutions develop based on their success and failure in accomplishing their intended 

ends or because of changing preferences among those who seek to benefit from them (Shepsle 1989). 

The second approach places much greater weight on the environment in which institutions develop, 

especially macro-historical forces, than human agency (see also Cooper 1970; Cooper and Young 1989; 



Sait 1938). Quoting Sait, they describe this approach as adopting an evolutionary perspective in which, 

"When we examine political institutions, one after the other, they seem to have been erected, almost 

like coral reefs, without conscious design (Gamm and Shepsle, pg. 41)."  

Both the rational choice-new institutionalism and the macro-historical approaches share the view that 

institutions evolve as a means to realize some end. That is most clearly seen in the former approach that 

sees institutions as being explicitly adopted to pursue some end. To that way of thinking, institutions are 

chosen given the preferences of the relevant actors in order to determine the outcome. The macro-

historical approach also tends to see institutional change through the theoretical lens of means changing 

to obtain some ends. That point is perhaps most vividly illustrated by Polsby's account of the 

institutionalization of the House of Representatives in response to the greater demands placed on it by 

the Industrial Revolution. 

Where we depart from these two approaches is the belief that some institutions are adopted because 

they are seen to be a desirable means, possibly without regard to the ends. A useful comparison might 

be to different theological doctrines. For example, some people might see religious practice as a means 

to some end. At one extreme, someone making Pascal's Wager may become a practicing Christian, not 

really believing in the afterlife, just in case their behavior on Earth yields rewards in heaven. At the other 

extreme, a Calvinist who believes in pre-destination might see religious practice as irrelevant to their 

experiences in the afterlife. Nevertheless, she remains a practicing Christian because of her adherence 

to a particular religious doctrine. We argue that the perpetuation of instructions as a practice continued 

on after the Constitutional Convention and early-Congress' because to many Americans during the late-

18th and early-19th centuries, the doctrine of instruction was a core "republican" value. 

The perspective that we share with both the rational choice-new institutionalism and the macro-

historical approaches is the idea that institutions may evolve with respect to changing circumstances, 

perhaps undermining their original intentions. A nice illustration of our perspective is the Senate's rules 

for closing debate. Historically, they emerged in response to Senators' desire to maintain a norm of 

virtually unlimited debate. That reflected a commitment to deliberation and discussion. Over time, 

however, the Senate's cloture rules were subverted to advance the personal ideological interests of 

individual Senators rather than the original purpose that they served. We believe that changes in the 

use of instructions over time may also reflect changing circumstances. 

The Role of Resolutions of Instruction in Early America 

The role that resolutions of instruction played during the Articles of Confederation provides much 

needed context for the purposive decision by the Founding generation to later deny states the power to 

recall their Senators and the subsequent institutionalization of the presentation of state resolutions 

after ratification. The right of the people to instruct their legislative representatives had deep roots in 

colonial practice. Indeed, it was formally integrated into the Articles of Confederation by Article 5, that 

called for delegates to be “annually appointed in such manner as the legislatures of each State shall 

direct… with a power reserved to each State to recall its delegates, or any of them, at any time within 

the year, and to send others in their stead for the remainder of the year.” State governments used the 

power to recall their delegates freely in order to ensure that their representatives in the General 



Government closely adhered to their wishes. Although that had considerable appeal to the republican 

sensibilities of that era, it created problems for the Confederation Congress because a constantly 

changing membership combined with a fear of making compromises contributed to that body’s paralysis 

(Jillson and Wilson 1994). 

Unlike the Articles of Confederation, the Constitution of 1787 did not vest state legislatures with the 

legal authority to recall their Senators. At times, Riker (1955) gives the impression that this was an 

oversight on the part of the Constitutional Convention and that this error resulted in the Senate's failure 

as a peripheralizing institution. The reality is that many in the Founding generation, including James 

Madison, the Father of the Constitution, sought to create a central government that could serve, largely, 

as an impartial arbiter of disagreements among the states, since “The abuses of the state legislatures, 

said Madison, were ‘so frequent and so flagrant as to alarm the most stedfast [sic] friends of 

Republicanism,’ and these abuses…contributed more to that uneasiness which produced the 

Convention…” (Wood 2012, 131). Indeed, in a letter to George Washington outlining his plans for the 

new Constitution before the Convention, he described a national veto of state laws as being "absolutely 

necessary" and proposed placing that power in the proposed Senate's hands because it was insulated 

from popular pressure because of its members' longer terms and greater continuity in its membership. 

There was absolutely no way that the Senate could serve the Madisonian function of "disinterested and 

dispassionate umpire" in conflicts between states if its members could be recalled by their legislatures 

for failing to obey instructions (Wood 2006).1  

Despite the reservations of Madison and other nationalists about the practice, state legislatures 

retained the right to recall their representatives in the national legislature explicitly in the Virginia Plan 

for the new Constitution and implicitly in the New Jersey Plan.2 The records of the debates at the 

Constitutional Convention contain little if any support for the practice, however, and it was struck from 

early drafts of the Constitution, without objection, on the grounds that delegates would, in the words of 

Alexander Hamilton, “come with the prejudices of their states rather than the good of the union.”3 That 

said, it was widely accepted within Federalist circles that state legislatures would continue to instruct 

their Senators. John Jay, another contributor to the Federalist Papers, remarked:  

The Senate is to be composed of men appointed by the state legislatures: they will certainly 

choose those who are most distinguished for their general knowledge. I presume they will also 

                                                           
1
 “From James Madison to George Washington, 16 April 1787,” Founders Online, National Archives 

(http://founders.archives.gov/documents/Madison/01-09-02-0208, ver. 2014-02-12). Source: The Papers of James 
Madison, vol. 9, 9 April 1786 – 24 May 1787 and supplement 1781–1784, ed. Robert A. Rutland and William M. E. 
Rachal. Chicago: The University of Chicago Press, 1975, pp. 382–387 
2
 The right to recall legislators is in the 4th resolution of the Virginia Plan. See: 

http://avalon.law.yale.edu/18th_century/vatexta.asp. Link active March 30, 2014. The New Jersey Plan was an 
amendment to the Articles rather than a "new" constitution and it did not repeal the right to recall. See: 
http://avalon.law.yale.edu/18th_century/patexta.asp. Link active March 30, 2014. 
3
  Jonathan Elliot. 1827. The Debates in the Several State Conventions of the Adoption of the Federal Constitution, 

vol. 1. http://oll.libertyfund.org/titles/elliot-the-debates-in-the-several-state-conventions-vol-1. Link active March 

28, 2014. 



instruct them, that there will be a constant correspondence supported between the senators 

and the state executives, who will be able, from time to time, to afford them all that particular 

information which particular circumstances may require.4  

Even Hamilton argued during the New York Convention that, “If the general voice of the people be for 

an increase, it undoubtedly must take place. They have it in their power to instruct their 

representatives; and the state legislatures, which appoint the senators, may enjoin it also upon them.”5 

Despite these assurances during the ratification debates, the absence of provisions to recall or even to 

instruct Senators, with their lengthy six-year terms, contributed to Anti-Federalist charges that the 

Constitution created a natural aristocracy in the upper chamber of Congress because it was not 

constitutionally tied to the will of the people (Storing and Dry 1981). At their ratifying conventions, 

North Carolina and Virginia even called on Congress to include the right to instruct in the Bill of Rights.6 

In the First Congress, Representative Thomas Tudor Tucker of South Carolina proposed modifying what 

was to become the First Amendment to include the phrase, “to instruct their Representatives”. Based on 

the grammar and context, this appears to be directed to members of the lower chamber of Congress 

who might subsequently receive “instructions” from their constituents; however, the debate interests 

us here because its result ultimately turned on the interpretation of the term “instruct.” Most 

participants in the debate accepted that if instruction meant removing agency from representatives and 

giving it to their constituents, the new Constitution would inherit many of the defects of the Articles of 

Confederation that they sought to remedy and possibly even magnify them because of the possibility 

that they might receive competing instructions from different groups of constituents. An alternative 

interpretation of “instruct” was that it was simply an alternative form of the term “petition.” Madison, 

the master logician, argued that the First Amendment’s protections of speech, the press, and assembly 

guaranteed the people the right to petition. Consequently, the only possible justification for the Tucker 

Amendment would be to give greater agency to the people. He bemoaned this move, arguing, “Suppose 

they, the people, instruct a representative by his vote to violate the Constitution; is he at liberty to obey 

such instructions? If his vote must inevitably have the same effect, what sort of a right is this, in the 

Constitution, to instruct a representative who has a right to disregard the order, if he pleases?”7 In the 

end, Madison’s views prevailed.  Tucker’s Amendment failed in the House 41-10. Shortly thereafter, the 

Senate rejected a similar measure by a vote of 2 to 14 (Journal, September 3, 1789).8 

The first major “abuse” of the Congress's newfound powers was the enactment of the Alien and Sedition 

Acts of 1798, which violated the core republican value of non-domination by those in positions of 

authority. In response, the Virginia and Kentucky state legislatures both passed resolutions condemning 

the General Government's actions, but they appealed to different methods of redress. The Kentucky 
                                                           
4
 The Debates in the Several State Conventions on the Adoption of the Federal Constitution [Elliot's Debates, 

Volume 2]. http://oll.libertyfund.org/titles/elliot-the-debates-in-the-several-state-conventions-vol-2. Link active 

March 28, 2014. 
5
 The Debates in the Several State Conventions on the Adoption of the Federal Constitution [Elliot's Debates, 

Volume 2]. http://oll.libertyfund.org/titles/elliot-the-debates-in-the-several-state-conventions-vol-2. Link active 

March 28, 2014. 
6
 Max Farrand, 1911. The Records of the Federal Convention of 1787. Volume 1. ed. Max Farrand (New Haven: Yale 

University Press). <http://oll.libertyfund.org/titles/1785>. Link active March 24, 2014. 
7
 Annals of Congress, August 15, 1789, pp. 761-776.  

8
 Annals of Congress, August 15, 1789, pp. 761-776; Senate Journal, September 3, 1789. 
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Resolves, drafted by Thomas Jefferson and adopted in November, 1798, repeatedly declared that the 

Alien and Sedition Acts were "altogether void, and of no force."9 Thus, Kentucky claimed for itself the 

right to void federal laws it viewed as unconstitutional. In contrast, the Virginia Resolves simply closed 

with a statement that one might interpret to be an instruction to its representatives in Congress. It read:  

That the Governor be desired to transmit a copy of the foregoing resolutions to the 

executive authority of each of the other States, with a request that the same may be 

communicated to the legislature thereof. And that a copy be furnished to each of the 

senators and representatives representing this state in the Congress of the United 

States.10 

To erase any doubts that it was intended as an instruction, three weeks later, the following 

statement was included in what we understand to be the Virginia legislature's annual 

instructions to its Senators that we quote at length to illustrate a point later in the paper:  

Deeply impressed with these opinions, the General Assembly of Virginia instructs the 

senators and requests the representatives from this state in Congress, to use their best 

efforts … 

1. To procure a reduction of the army... 

2. To prevent any augmentation of the navy, and to promote any proposition for 

reducing it… and of consequence a proportionate reduction of the taxes. 

3. To oppose the passing of any law founded on, or recognising [sic] the principle lately 

advanced, "that the common law of England is in force under the government of the 

United States"… 

4. To procure a repeal of the acts of Congress commonly called the alien and sedition-

acts.11 

The Virginia and Kentucky Resolutions sparked a political firestorm. Many state legislatures passed 

counter-resolutions that 1) signaled support for the policies of the Adams administration and 2) 

condemned Virginia and Kentucky for claiming for themselves the power to determine the 

constitutionality of federal laws.12 Public opinion, however, was on the side of the Democratic-

Republicans. Ironically, the Alien and Sedition Acts were intended by Federalists to crush their domestic 

political opponents. Instead, they provided them with a winning campaign issue that resulted in Thomas 

Jefferson's election to the Presidency and the first period of unified Democratic-Republican control of 
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 Randolph. 1850. The Virginia Report of 1799-1800. http://www.constitution.org/rf/kr_1798.htm. Link active 

March 28, 2014. 
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the General Government in the nation's history. The Virginia and Kentucky Resolutions were 

instrumental in attaining that outcome.  

The key point for our purposes is that viewed through the prism of the principal-agent framework 

presented by Riker (1955), the Virginia and Kentucky Resolutions were irrelevant. They did not carry the 

force of law and were really just expressions of the sentiments of those states' legislatures. There is no 

evidence that they changed the support of Senators or Representatives from Virginia and Kentucky for 

the Alien and Sedition Acts. Nevertheless, much like the Declaration of Independence, by petitioning the 

government Virginia and Kentucky were able to highlight its abuses and obtain a political remedy.13 

A vexing aspect of the controversy over the Alien and Sedition acts is the prominent role that Madison 

played in drafting the Virginia Resolves. Little more than a decade before, he had supported giving the 

national government the power to veto state laws, and now he appears guilty by association of 

supporting the nullification by state legislatures of federal laws. Fearing for the health of the 

Constitution, Madison was forced to offer his interpretation of an interposition by state governments 

and to distinguish that act from nullification. 

To encourage the General Government to be responsive to the needs of state and local actors, Madison 

favored the doctrine of interposition whereby those dissatisfied with Congress should petition, protest, 

and even send non-binding “instructions” to their representatives in the General Government. Unlike 

Jefferson, Madison affirmed the Constitution and the Union first, and the state's instruction was 

designed to arrest anti-republicanism; and not to claim the right of the states, or the people, to nullify 

laws of the General Government. As the fourth resolution of instruction from Virginia, quoted above, 

indicates: only elected members of the General Government had the authority to procure the repeal of 

the Alien and Sedition Acts. Officially, in the Virginia Report of 1799, Madison elucidated his position:  

But the resolution has done more than guard against misconstruction, by expressly referring to 

cases of a deliberate, palpable, and dangerous nature. It specifies the object of the interposition 

which it contemplates, to be solely that of arresting the progress of the evil of usurpation, and of 

maintaining the authorities, rights, and liberties appertaining to the states, as parties to the 

Constitution (italics in original).14  

Madison argued that the people and the state legislatures have the republican right to interpose on 

behalf of the people against injustices committed by the General Government because, “the states who 

are parties thereto have the right, and are in duty bound, to interpose, for arresting the progress of the 

evil, and for maintaining, within their respective limits, the authorities, rights, and liberties, appertaining 

                                                           
13 Furthermore, after taking office in 1801, Jefferson and Madison may have found it expedient 

to extend the laws to suppress their Federalist opponents; however, with their having publicly 

condemned the Acts, they may have been deterred from doing so because it would have come 

across as hypocritical, at best, to do so.  
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to them” (ibid, 547). Still, their duty and interposition do not, legally, nullify national law, but send a very 

strong signal to the General Government regarding the viewpoint of one particular state and how that 

State will respond internally to the national legislation.  

Our point is to reveal how Madison reflected the coral reef of republicanism so that the republican 

institutions became sustainable while remaining contestatory. The States could not recall Senators or 

force them to resign by instruction, but the State legislatures should make their wishes known to 

General Government regarding purposive action for the development of the Republic. Keeping 

instruction from the Constitution was a point of departure from the republican tradition, but once the 

General Government appeared to act like Caesar, Madison rallied the State of Virginia to beat down 

public policy that appeared to be, simply, political domination. If America’s ship called Liberty continued 

to gain speed towards authoritarianism, she would crash into the coral reef. Thus, interposition, from 

Madison’s description, is a safeguard for Liberty in a Republic and may be used by the States to 

intervene in national public policy, even issues reserved for the General Government, like national 

security. Even though the interposition did not literally change national public policy, the republican 

institution of instruction did make a difference. 

We believe that the years immediately after the War of 1812 marked a turning point in the role that 

resolutions of instruction played in the Senate for two very different reasons. First, the war 

demonstrated quite clearly that the United States was in desperate need of an adequate transportation 

network that connected frontier outposts with the more densely populated eastern seaboard. During 

the War, the American military found it exceedingly difficult to move the materials it needed to supply 

the war effort to areas along the U.S.-Canada border. After it, there was a great deal of pressure to 

speed western expansion to establish the legitimacy of American land claims. To attract settlers, it was 

necessary to create the means to transport much needed supplies west and their products east (Larson 

2001). We believe that the greater demands for a national transportation network may have increased 

the number of state appeals for intergovernmental transfers to finance such a program and that this 

growing call for federal money may have manifested itself through growing numbers of instructions to 

Senators.  

Second, the Senate established its first system of standing committees in December, 1816. We 

conjecture that the creation of these standing committees created a permanent forum to which 

Senators could refer their instructions and other messages from state legislatures. Ostensibly, the 

presentation of a resolution of instruction or similar communication and, perhaps, taking the additional 

step of moving that it be referred to the appropriate committee would satisfy the formal request that a 

Senator advance his state's announced goals, without necessarily compromising his principles in the 

event that he disagreed with his state's designs. For politicians steeped in the republican sentiments of 

the period, one might almost interpret it to be their duty to forward their states' petitions on to the 

appropriate decision-makers on Capitol Hill. With the introduction of standing committees, it may have 

been the case that larger numbers of instructions were recorded in the Senate's Journal as the practice 

of presenting them before the Senate became institutionalized. In this case, we are not necessarily 

claiming that there were more resolutions of instruction after the War of 1812, just that there were 

more recorded entries of such an event because of an emerging norm that those receiving an 

instruction would present them before the Senate. 



Since Riker (1955) found resolutions to be centralized during the Jackson era, we will focus our 

hypothesis against Riker’s equilibrium. Indeed, Jackson used instruction to achieve public policy goals 

(Eaton 1952; Hoffmann 1956; Dupre 1994; Jaenicke 1986; Brown 1980; Meek 1967; Esarey 1917). Under 

Andrew Jackson, “The doctrine of legislative instruction developed virtually into a form of recall of 

senators, anticipating the Progressive Movement for the recall in the early twentieth century” (Eaton 

1952, 317). To work around Senators voting against his proposed legislation to get rid of the national 

bank, Jackson induced Governors or the people to ask the State legislature to pass an instruction for the 

Senator to act as Jackson desired. If the Senator voted against Jackson now, literally against his 

constituents, then the Senator must resign according to the will of his constituents (i.e., Madison’s fear 

in the amendment debates). The cultural dominance, and abuse, of the Right of Instruction during the 

Jacksonian era gave Jackson “an incentive to intervene in state politics and by using the patronage to 

secure the removal of his opponents in the Senate. Leigh realized that it would be expedient for him to 

resign since most Virginians believed in the right of instruction” (Eaton 1952, 315, italics ours).  We 

contend that instruction was important two decades after Andrew Jackson. 

III. Hypotheses and Data Collection Strategy 

Our research design turns on the assumption that if resolutions of instruction were common, then they 

were perceived to be consequential by state lawmakers. Our thinking is that if they were perceived 

otherwise, then the part-time legislators of the period would put their time and efforts to better use. 

Conversely, if Riker is correct and resolutions of instruction were viewed by their contemporaries as 

being ineffective efforts by state legislatures to control their representatives in Congress, then we 

expect to observe relatively few instructions, except perhaps during the 1830s when Riker claims that 

Southern Democrats tried to revive the practice on behalf of Andrew Jackson in his "Bank War." With 

this operationalization of “consequential,” it is possible to lay-out our research hypotheses and, 

borrowing from the work of Riker and others, their alternatives. 

Hypothesis 1. Resolutions of Instruction were commonly issued throughout the antebellum period. 

Hypothesis 1A. Resolutions of Instruction were largely isolated to the period immediately surrounding 

Jackson’s presidency. 

Hypothesis 2. Resolutions of Instruction concerned matters of both national and state concern. 

Hypothesis 2A. Resolutions of Instruction predominantly concerned matters of national concern. 

Hypothesis 3. Resolutions of Instruction were issued by state governments nationwide. 

Hypothesis 3A. Resolutions of Instruction were predominantly issued by state governments in the South. 

To test these hypotheses requires a measure of how frequently state governments issued resolutions of 

instruction. As a first pass at this, we did a search of the indices to the Congressional Globe and similar 

records of Senate debates from 1789 through 1860. As Grynaviski (2008) reports, that preliminary 

search unveiled only about 20 Resolutions of Instruction over more than 70 years. A comparison of its 

findings with the list of instructions referenced by Riker reveals an almost perfect correspondence, 

which strongly suggests that we replicated the procedure employed by Riker in his seminal study. If this 

list of resolutions was complete, it would strongly support Riker’s inference: Instructions to Senators 



were seemingly rare, their release was concentrated in the 1830s, and they predominantly originated in 

Southern states. It would be easy to conclude from that evidence that instructions were not viewed as 

consequential by their contemporaries. 

After further experience with archival materials, however, it became apparent that the indices to the 

records of debates were badly (and understandably) incomplete and that there were many resolutions 

of instruction that were missed. As a second pass, we worked with research assistants to identify 

keywords that we found were sometimes used in the Senate’s Journal when an instruction or other 

state resolution was presented. The latter category included instances where a state “requested” some 

action by its Senators or a Senator presented a Resolution passed by a state legislature announcing its 

position on some issue or issues. The keywords that we eventually settled upon as identifying a 

reasonably exhaustive list of instructions recorded in the Senate Journal included: “resolution,” 

“instruct,” “request,” senator,” “legislature,” “assembly,” “senate and house,” “delegate,” and 

“council.”15 The research assistants then searched for these keywords session by session from the 1st 

Congress through the 36th Congress, recording details about each case where the keyword hit appeared 

to be some form of state resolution.  

For the purpose of testing Hypothesis 2, it was necessary for us to distinguish resolutions that were of 

national importance from those whose effect was largely isolated to one state. To that end, our bias was 

to describe a resolution as being primarily of national scope unless we were reasonably confident that 

its primary purpose was to advance the concerns of a specific state and that its consequences were not 

obviously more wide-ranging. We report in Table One our codes for the state resolutions identified in 

the Senate Journal from the 16th Congress to illustrate the directives (if any) that were used by the 

states with respect to their Senators and the kinds of issues that we considered to be national in scope.  

Table One. Resolutions Presented during the 16th Congress 

Year Date State Issue Directive Scope 
1820 Jan 04 PA Amendment Forbidding the Incorporation of 

Banks Outside D.C. 
NA National 

1820 Jan 04 PA Prevention of the Introduction of Slavery 
into New States 

Requested National 

1820 Jan 23 NJ Critique of Proposals to Prevent Slave-
holding States from entering US 

NA National 

1820 Jan 23 KY Admission of Missouri into the Union Instructed National 

1820 Jan 24 OH Tariff on Foreign Merchandise and 
Appropriations for Roads and Canals 

NA National 

                                                           
15

 The reason so many terms need to be searched is because some entries avoid standard formulas. Not all 
resolutions use instruct or request, for instance. The approach outlined herein avoids missing obscurely worded 
instructions or position statements. The first set, “instruction” and  “request,” focus on the most common 
directives used in instructions. “Resolution” and “Senator(s)” are searched for because they appears in virtually 
every entry. “Delegate” and “council” often appear in instructions and position statements originating in 
territories. Finally, “assembly,” “legislature,” and “house and senate” are most often used to refer to the legislative 
bodies of individual states. It is often the case that a search for the first few entries yields most of the relevant 
entries and a search through the last few, which may take a few hours, may only yield a handful.   



1820 Jan 25 IN Agreement with PA Forbidding Incorporation 
of Banks 

Requested National 

1820 Jan 26 DE Prevention of Further Introduction of Slavery 
into the States 

NA National 

1820 Jan 30 NY Requirement for New States Entering the 
Union to Prohibit Slavery 

Instructed National 

1820 Jan 30 IL Continuation of National Road NA National 

1820 Feb 02 OH Prevention of Further Introduction of Slavery 
or Slave-States into Union 

Requested National 

1820 Feb 06 OH Continuation of the National Road Westward NA National 

1820 Feb 09 MS Conflicting British Land Claims NA National 

1820 Feb 15 OH Agreement with PA on Restrictions on 
Establishment of Banks 

NA National 

1820 Feb 16 IN Continuation of the National Road NA National 

1820 Feb 20 NC Removal of impediments in the Tar River NA State 

1820 Feb 20 GA Duty collection at port of Darien NA State 

1820 Feb 27 MS Port of Entry at Pascagoula River NA State 

1820 Feb 27 MS Port of Entry at Pearl River NA State 

1820 Mar 01 LA The Established System of Disposal of Public 
Lands 

NA National 

1820 Mar 06 OH Appropriation for Roads NA State 

1820 Mar 08 OH Pre-emption of Land for Seats of Justice in 
New Counties 

NA State 

1820 Mar 22 NY Revision of Present Tariffs NA National 

1820 Nov 14 RI Reduction in Congressional Salaries Instructing National 

1820 Nov 22 NY Requirement for Prohibition of Slavery for 
any New States 

Instructed National 

1820 Nov 29 MS Appropriations for the Natchez Hospital NA State 

1820 Dec 08 VT Prevention of Missouri Entering the Union As 
a State 

Instructed National 

1821 Jan 11 OH Roads Contemplated by the Treaty of 
Brownstown 

Requested State 

1821 Jan 16 OH Land for Schools in the Connecticut Reserve Requested State 

1821 Jan 19 KY Arrangements for Purchasers of Public Lands Instructed National 

1821 Jan 31 OH Proceedings of the Bank of the United States NA National 

1821 Feb 05 IL Appointment of Commissioners to Lay out 
Road 

Requested State 

1821 Feb 11 PA Removal of Obstructions to Erie Harbor Requested State 

1821 Feb 25 MD Grant of Lands for The Purposes of Education NA National 

 

Our search protocol only allows us to identify the number of state resolutions that were actually passed 

by their legislatures prior to the Civil War and then presented to the Senate. There may have been state 

resolutions recorded in the Senate Journal that we missed for some reason. More importantly, we can 

say with certainty that there were instruction and similar state resolutions that were not recorded in the 



Journal. For example, we identified none of the resolutions related to the Alien and Sedition Acts in its 

pages. That said, because our research hypotheses tend to be of the form that instructions and other 

state resolutions were quite common, our failure to identify every single instance biases the data 

against our purposes. 

IV. Empirical Findings 

The strength of our empirical argument turns on the claim that resolutions of instruction and similar 

communications from a state to its Senators was reasonably common, especially after the creation of 

standing committees in the Senate in 1816.  Bearing in mind that Riker (1955; see also Eaton 1952) 

identified fewer than 20 resolutions of instruction, giving the impression that they were relatively rare, 

our search of the Senate’s Journal identified 2,071 instructions and similar messages from state 

legislatures from 1789 through 1861. Often, these messages provided the states’ positions on more than 

one subject, much like the 1799 instructions from Virginia quoted above.  

Figure 1 reports the number of messages from state legislatures to their Senators by Congress in the 

years before the Civil War. It reveals that state resolutions were rarely recorded in the Senate Journal 

before the 10th Congress (opens October, 1807). From the 10th through the 15th Congress’, the earlier 

trickle of resolutions rises to almost 20 per Congress. Then, there is a reasonably steady rise in the 

number of resolutions that continues through the 23rd Congress (closes March, 1835). Beginning in the 

24th Congress, there is a spike in recorded resolutions, and that number remains high through the 

beginning of the Civil War. While one could quibble over the point at which state resolutions became 

commonly recorded in the Senate Journal, we think it was clearly the case that they were a prominent 

element of Senate proceedings by the 25th Congress when for the first time there were more than 100 

of them.  

Figure 1. Total Number of State Resolutions, 1789-1861. 
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In more concrete terms, we think it is reasonable to define these resolutions as being sufficiently 

common to demonstrate a belief on the part of state legislatures that they were consequential if there 

was an average of at least one per state in a Congress. (We rule-out below the possibility that the 

numbers were inflated by an isolated number of states). Figure 2, which reports the average number of 

resolutions per state by Congress, reveals that they first crossed the average of one-per-state threshold 

during the 10th Congress. At this point, we cannot say with confidence why they became more frequent 

at that time. One explanation is that there was renewed interest in the activities of the General 

Government because of Jefferson’s controversial embargo (presaging the War of 1812) that was the 

subject of three state resolutions. Another possibility is that in the 9th Congress Virginia had passed a 

resolution calling for an amendment to the U.S. Constitution providing state legislatures with the power 

to recall their Senators. This strongly suggests that there was some discontent with the limits on states’ 

control over their Senators and that the greater number of state resolutions recorded in the Senate 

Journal may indicate greater exertion by the states to induce their representatives in Congress to 

comply with their wishes. (In the 10th Congress, a Senator from Maryland presented a resolution from 

his state legislature condemning Virginia’s proposal that was recorded in the Senate Journal.) Whatever 

the cause, the Senate Journal continues to report about one resolution per state through the 15th 

Congress. The most common subjects of these resolutions were the War of 1812, a proposed 

constitutional amendment requiring states to elect members of the House of Representatives and the 

Electoral College from single member districts, and the entry of Missouri into the Union as a slave state. 

In any case, the evidence suggests that instructions were important to Senate deliberation and decision-

making, because resolutions provided the Senate with options and transactions to accomplish from the 

State legislatures. 

Figure 2. Average Number of Resolutions Per State 

 

* If a state was created during the congressional year, it is counted in determining the average. 
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* The line charts representing language used includes only those resolutions that are explicitly 

instructions by state legislatures to their respective senators. If an entry is a position statement or 

merely a report to the Senate of the activity of state legislatures, it is grouped into the Non-Instruction 

line graph, regardless of language. 

** Many entries contain a variation of “Instruct Senators and request Representatives.” In these cases, 

the entry is counted as “Instruct” because that is the language directed toward the senators. Includes 

variations of the word “Instruct.” In the 8th Congress, the resolution from Ohio on November 11, 1802, 

both “instruct” and “request” were used; the entry has been counted under both headings. In the 24th 

Congress, the resolution from Ohio on March 31, 1836 uses the language “instructing and requiring.” In 

the 25th Congress, the resolution from Indiana on March 2, 1839, both “instruct” and “request” were 

used for different parts of the resolution; the entry has been counted under both headings. 

*** Includes variations of the word “Request.” In the 25th Congress, the resolution from Indiana on 

March 2, 1839, both “instruct” and “request” were used for different parts of the resolution; the entry 

has been counted under both headings. In the 26th Congress, the resolution from North Carolina on 

January 29, 1841, uses the language “urged and requested”; and the first resolution from Indiana on 

February 22, 1841, uses the language “will promote” and “request” for different portions of the 

resolution. 

 

**** The other directive used in the 19th Congress is “require.” The ones used in the 22nd Congress are 

“directing,” “recommending,” and “are desired to.” The one used in the 23rd Congress is “directing.” The 

one used in the 25th Congress is “will conform.” Those used in the 26th Congress are “will conform” and 

“be informed.” Those used in the 27th Congress are “will consult,” “directed,” “urging,” and “directing.” 

The phrase used in the 31st Congress indicates the Senators are “free to advocate and vote for any plan” 
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meeting the legislature’s concerns. The language used in the 33rd Congress is “recommending.” The one 

used in the 34th Congress is “demanding.” 

 

***** “None” refers to an instruction that lacks any specific directives but still requires action from a 

state’s senators. 

 

Figure 3 reports by Congress the number of different “directives” used in the communications from 

states that were presented to the Senate . It shows that for the first 25 years under the Constitution of 

1787, the state resolutions recorded in the Journal were rarely presented in the form of instructions to 

U.S. Senators. Further, our data set records early communications introduced by the President of the 

United States rather than by the Senators themselves. That changed in the 14th Congress when, all of a 

sudden, there were nine recorded resolutions of instruction presented to the Senate, only one of which 

was forwarded by the President. (The previous 13 Congress’ had 12 reported instructions in total). It 

appears that Congress was beginning the process of institutionalizing the presentation of instructions in 

the Senate chamber.  

The closest thing that we have to a smoking gun in support of the inference that there was an emerging 

norm for Senators to present their instructions on the Senate floor is the apparent rejection by that 

chamber near the close of the 14th Congress of a motion by Senator Wilson of New Jersey that read: 

“Resolved, That the Senate deem it inexpedient that instructions from a State legislature to the Senators 

from such State, should be received and filed in the Senate.” At this point, it is only conjecture that there 

may be a connection, but the 14th Congress also happens to have made big steps toward the 

institutionalization of the committee system by adopting the Senate’s first standing committees in 

December, 1816. In any event, the 15th Congress continued the practice of having Senators present 

resolutions of instruction from the states they represented: all eight instructions recorded in the Journal 

were presented by a Senator from the state that passed them. The continued upward progression in the 

number of instructions in the years that followed, and the fact that instructions clearly became the most 

common kind of state resolution recorded in the Journal, strongly suggests that this practice 

continued—and the dataset suggests that it continued in committee.  

For reasons we have only begun to speculate about, there was a collapse in the number of instructions 

presented in the Senate after the 28th Congress despite the admission of Florida, Texas, Wisconsin, Iowa, 

and California to the Union between 1845 and 1850. The decrease in the number of instructions was 

more than offset, however, by a surge in the number of resolutions announcing a state’s position on 

issues that were not presented with an explicit directive (e.g., instructed, requested). One possible 

explanation is that after 30 years, the presentation of “instructions” that Senators did not intend to 

follow became recognized as a silly practice and that state governments could better save face by using 

other language in their communication to Congress. Another possibility is that there may have been a 

decline in partisan rancor in the 29th Congress because of the outbreak of combat with Mexico or 

because of the Whig Party entering into its death spiral. 

Our second research hypothesis is that the state resolutions included parochial matters where state 

governments might benefit from some level of intergovernmental cooperation as well as issues that one 



might normally think of as being national in scope. We consider evidence affirming that hypothesis to 

support our claim that at least some of the state resolutions that we observe were, in effect, 

communications from state legislatures to Congress at a time when these bodies took on the functions 

that executive agencies perform today. To test this claim, we counted the total number of national and 

state resolutions recorded in the Senate Journal by Congress and then calculated the percentage of all 

issues that were of national scope. The total number of recorded resolutions that appeared to be of 

concern to a specific state is reported in Figure 4 and the percentage of all resolutions that were of 

national scope in Figure 5. 

We think the evidence provides strong support for our claim that there were a large number of state 

resolutions recorded in the Journal that were not of national scope. At the apex of their popularity in the 

late-1840s and early-1850s, there were regularly more than 80 such resolutions. Furthermore, 

throughout the period before the Civil War, resolutions that principally concerned individual states 

regularly made up around half of all resolutions recorded in the Journal. 

.  

* Some resolutions may be counted as both national and state since they may address multiple issues. 
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* Some resolutions may be counted as both national and state since they may address multiple issues 

The studies by Riker (1955) and Eaton (1952) on the doctrine of instruction strongly suggest that its 

practice prevailed in the South where men, with a stronger sense of honor or commitment to republican 

values, may have felt greater embarrassment for failing to follow an instruction. To support this 

inference, they cite a handful of instances, largely from North Carolina and Virginia, where Senators cast 

votes contrary to their expressed preferences, or even resigned, rather than disobey an instruction. We 

believe that this conclusion was the result of the biased sample of instructions mentioned in the indices 

to congressional debates and that instructions were used nationwide.  

To test the hypothesis that state resolutions, especially instructions, were institutions used in all parts of 

the country, we calculated the number of instructions recorded in the Senate Journal and the number of 

other state resolutions by region and decade. To assign states by region, we use the census categories 

proposed by the Superintendent of the Census, James DeBow, in 1854 that divided the country into five 

geographic regions: Northeast, Southeast, Northern Interior, Southern Interior, and Western. This 

categorization serves our purposes nicely because the Southeast is defined to include the Atlantic coast 

states from Maryland and Delaware south to Florida that Riker and Eaton identify as being so important. 

It also has the nice property of reflecting the country's geographic regions as they were seen by 

resolutions' contemporaries. 
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The results of our calculations are presented in Table Two, where we report in columns by decade the 

number of instructions and the number of other state resolutions for each region. We also report in 

parentheses the column percentages to make the regional composition of instructions more comparable 

across decades.  

 

From the Table, we learn a few interesting things about the regional component to state resolutions. 

First, all regions of the country apparently participated in the resolution boom that began after the War 

of 1812: this pattern included both instruction and other state resolutions. Second, the region of the 

country with the greatest number of instructions and other state resolutions recorded in the Senate 

Journal was the Northern Interior. That makes a great deal of sense to us because that part of the 

country, what we would today call the Midwest, had the most broadly held anti-slavery sentiments, 

which strongly suggests a greater commitment to the republican principles of inalienable human rights 

and non-domination. To the extent that state resolutions, especially instructions, are themselves 

expressions of republican principles, it seems logical that the Northern Interior states employed them 

most frequently. Third, although the Journal indicates that the Southeast passed a similar number of 

resolutions included in the “other” category, contrary to Riker and Eaton it appears that it was by far the 

least active in passing instructions. That said, it is important to bear in mind that claims that there were 

differing numbers of state resolutions across time and place must be qualified by the observation that 

these are entries in the Senate Journal and that not all resolutions were of the same breadth, nor were 

they responded to identically by their recipient. Thus, it is possible that some other force whose effect 

clustered by region may be responsible for the apparent relatively frequency of state resolutions of 

various types. 

Riker (1955) places particular importance on the role of resolutions of instruction during Jackson’s 

presidency. He writes of the period:  

Jackson's use of instructions was both the high point of their life as a custom and the 

beginning of their obsolescence… When Jackson made them serve a national, 



centralizing purpose, the political circles that had previously fashioned the theory and 

practice of instructions lost interest in them. 

In assessing the veracity of this claim, there is, on the one hand, absolutely no question that Jackson and 

his allies used instruction to embarrass his Senate opponents during Jackson’s Bank War. Furthermore, 

there was a marked upswing in the number of instructions recorded in the Senate Journal  beginning in 

the 19th Congress. That was the first Congress after Jackson was denied the Presidency by Adams and 

Clay in the “Corrupt Bargain” and therefore corresponds with the moment when Jackson was beginning 

to forge an intersectional political alliance with Martin that formed the basis of the Democratic Party 

(Aldrich 1995). It is plausible that this represents evidence of coordinated national action by Jackson 

supporters to bolster the appeal of his states’ rights program.  

On the other hand, Jackson’s Bank War did not begin in earnest until the 22nd Congress—six years after 

instructions had become common. There is little evidence from the 19th Congress of partisan 

coordination across states, because almost every recorded instruction concerns a different issue. There 

is also little evidence to support the claim that there was a marked increase in the number of 

instructions during Jackson’s presidency that extended only until the 24th Congress—after the 19th 

Congress the number of instructions did not leap again until the 25th Congress once Jackson had left 

office and the number of instruction remained high for more than a decade after Jackson left office. 

The more damaging evidence for Riker’s characterization of instructions is probably not their timing, but 

the prevalence of instructions pertaining to local matters. It is hard to imagine state legislatures passing 

instructions to Senators calling on them to pursue land grants for schools or to move a federal land 

office from one town to another in order to embarrass. These resolutions are better understood as 

pertaining to things that state legislatures wanted from the General Government and their Senators 

were agents on their behalf seeking to satisfy those wishes. The decade with the highest recorded 

number of instruction was the 1850s. 

V. Conclusion 

In this paper, we have shown that the presentation of instructions and other resolutions passed by state 

legislatures were a familiar element of Senate proceedings in the years between the War of 1812 and 

the American Civil War. That claim is based on our analysis of an original dataset of state resolutions 

presented to the Senate and recorded in its Journal in the years from 1789 through 1861.  
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